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PUNJAB STATE ELECTRICITY REGULATORY COMMISSION
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Petition No.63 of  2011                                                                                                                                                 Date of Order: 04-05-2012
In the matter of:
Petition under Section 94 (1) (f) of Electricity Act, 2003 for review of Clause 5 (4) of the R.P.O. Regulations notified by the Commission vide notification dated 03.06.2011.

AND
In the matter of:     
Punjab Energy Development Agency, Plot No.1 & 2, Sector 33-D, Chandigarh.     
  Present:      
           Smt.Romila Dubey, Chairperson


            

Shri Virinder Singh, Member     





Shri Gurinderjit Singh, Member

ORDER              


Punjab Energy Development Agency (PEDA) has filed this petition under Section 94 (1) (f) of Electricity Act, 2003 (Act) for review of Clause 5 (4) of Punjab State Electricity Regulatory Commission (Renewable Purchase Obligation and its compliance) Regulations, 2011 (RPO Regulations) notified by the Commission vide notification dated 03.06.2011. PEDA has submitted that it is a Society registered under the Registration of Societies Act, 1860 and is wholly owned by the Government of Punjab (GoP). The main object of the Society is to formulate and implement policies and plans and assist the GoP and Government of India in the efforts to promote and diffuse non-conventional/new and renewable sources of energy and technologies for generation of power as also to promote energy conservation measures. As per GoP’s  New and Renewable Sources of Energy (NRSE) Policy 2006 notified vide notification dated 24.11.2006, PEDA is entrusted with the allotment of RE Projects to Independent Power Producers (IPP’s) and  also to be a Nodal Agency for implementation of NRSE policy.
2.    (a)     PEDA has further submitted that Punjab State Electricity Regulatory Commission (Commission) has, notified the petitioner as ‘State Agency’ for Central Electricity Regulatory Commission (Terms and Conditions for recognition and issuance of Renewable Energy Certificate for  Renewable Energy Generation) Regulations 2010 (REC Regulations) vide notification No.PSERC/Secy/Regu./53 dated the 30th November 2010 and that the Commission subsequently notified the Punjab State Electricity Regulatory Commission (Renewable Purchase Obligation and its compliance), Regulations, 2011 vide notification No.PSERC/Secy/Reg./55 dated the 03, June 2011.

(b)   PEDA has submitted that it is aggrieved against the provision in RPO Regulations with regard to clause (4) of Regulation 5, which reads as under:-
“(4) In case it is established that the  obligated entity is unable to fulfill its renewable purchase obligation fixed by the Commission for a particular year, for  reasons attributable to the State Agency such as not executing sufficient capacity of renewable energy generating projects, it shall be liable for penalty as may be decided by the Commission under Section 142 of the Act”.

  (c)   
PEDA has prayed for review of this clause and has  submitted following grounds for review of the provision in clause (4) of Regulation 5 of RPO Regulations:-

(i)  PSERC has designated PEDA as State Agency for the REC Regulations but is yet to designate it as State Agency under RPO Regulations.

(ii) Assuming that PEDA is State Agency for RPO Regulations, even then as per clause (n) of Reg.2 (1) of RPO Regulations State Agency is to act as the agency for accreditation and recommending the renewable energy projects for registration and to undertake such functions as may be specified under clause (e) of sub-section (1) of section 86 of the Act. The provision of clause (4) of Reg.5 is, therefore inconsistent with provision of Reg. 2 (1) (n).
(iii) The provision of clause (4) of Reg.5 is also not applicable to the petitioner as there is no such provision in any of the Regulations notified by CERC.
(iv) The provision is also contrary to the provision under clause (m) of Reg. 2(1) of RPO Regulations.
(v) Since PEDA is not executing the projects on its own, therefore, the provision of Regulation 5(4) considering PEDA as executing agency of NRSE Projects is mistaken and misplaced. Delay in execution/commissioning of the projects might be due to number of  factors for which PEDA can not be held liable to pay penalty.
(vi) The provision of the Regulation 5(4) is uncalled for and unwarranted as there is no enabling provision in this respect in the Act nor there is any such provision in any Regulation of CERC or this Commission.
(vii) Since there is no power with PEDA under which it is competent to force NRSE  developers to execute the projects.
(viii) There is no such provisions in RPO Regulations notified by many other State Commission.
         (d)
The petition was admitted by the Commission and the Government of Punjab, Department of Power and Punjab State Power Corporation Limited were made respondents vide Order dated 28.11.2011. The respondents were directed to file reply by 03.01.2012. PSPCL filed reply vide C.E./ARR & TR memo No.5007/Sr.Xen/TR-5/496 dated 03.01.2012. PSPCL submitted that the PEDA is the State Agency for the purpose of RPO Regulations dated 03.06.2011 and as per Reg. 5(2) shall function in accordance with the directions issued by the Commission and shall act consistent with the procedures, rules laid by Central Agency for discharge of its functions under the Central Electricity Regulatory Commission (Terms & Conditions for recognition and issuance of Renewable Energy Certificate for Renewable Energy Generation) Regulations, 2010. Though PEDA has not been specifically mentioned as State Agency in RPO Regulations, but as per the functions assigned to PEDA it can be considered to be a  ‘State Agency’ for RPO Regulations also. PSPCL further submitted that PEDA being Nodal Agency for implementation of NRSE Policy 2006 and to execute Implementation Agreements (IA) with the developers, hence it can incorporate a clause in IA with penal provisions to ensure target generation from RE Projects. PSPCL submitted that Regs. 2(1)(m) and 2(1)(n) and 5(4) are not contrary to each other as submitted by the petitioner. PSPCL further submitted that  PEDA has to ensure target generation  from the projects to enable PSPCL to meet its Renewable Purchase Obligation under the Regulations and avoid purchase of Renewable Energy Certificates thereby reducing financial burden on its consumers. As the project developers are liable for penalties as per provisions of IA signed with PEDA if the commissioning of the projects gets delayed, PEDA is liable to pay penalty under RPO Regulations. The obligated entity is liable to purchase RECs corresponding to shortfall in RPO, therefore, the penalty is required to be levied on the State Agency and passed on to obligated entity to compensate it for the financial liability on account of purchase  of RECs.  PSPCL submitted that PEDA has power to invoke Bank Guarantee under IA signed  with the project developers to pressurize them for target generation.
3.

PEDA filed rejoinder to the reply filed by PSPCL vide No.8467-68 dated 14.02.2012 reiterating most of the grounds for review of Reg.5(4) of RPO Regulations,  giving detail of reasons resulting in delayed commissioning of projects beyond the powers of PEDA and efforts on the part of PEDA to incentivise and facilitate setting up of RE Projects and further pointing out that PSPCL (obligated entity) itself is faltering in  running RE Projects under its power and control. PEDA further submitted that after PPAs are signed between PSPCL and developers in pursuance of IAs signed between PEDA and the project developer, a direct contractual relationship is established between PSPCL and project developer and PSPCL can itself incorporate penalty clause in PPA without involving PEDA. The petitioner prayed for allowing the petition.


After hearing PEDA and PSPCL on 10.04.2012, further hearing in the matter was closed and Order was reserved.

4.       (a)
The Commission has gone carefully through the averments of PEDA in the petition and the  rejoinder and reply of PSPCL. The Commission observes that the provision under Regulation 5(4) of Punjab State Electricity Regulatory Commission (Renewable Purchase Obligation and its compliance) Regulations 2011 had been made consciously after due consideration and deliberations in the Commission and after inviting public objections through public notice. Section 86 (1) (e) of the Act  mandates that the Commission shall promote co-generation and generation of electricity from renewable sources of energy. In furtherance of this mandate, the Commission has to issue directions to all concerned from time to time and monitor the compliance thereof.

(b)
Regarding contention of the petitioner that there is no enabling provision in this regard in the Act or in Regulations of CERC or this Commission, Section 142 of the Act itself is an enabling provision. Section 142 of the Act reads as under:-
“142.
Punishment for non-compliance of directions by Appropriate Commission:-

In case any complaint is filed before the appropriate Commission by any person or if that Commission is satisfied that any person has contravened any of the provisions of this Act or rules or regulations made thereunder, or any direction issued by the Commission, the Appropriate Commission may after giving such person an opportunity of being heard in the matter, by order in writing, direct that such person shall pay by way of penalty, which shall not exceed one Lakh rupees for each contravention  and in case of a continuing failure with an additional penalty which may extend to six thousand rupees for every day during which the failure continues after contravention of the first such direction”.

Person has been defined in Section 2(49) of the Act as “person shall include any company or body corporate or association or body of individuals whether incorporated or not or artificial juridical person”.
                   As such PEDA is covered under Section 142 and Section 2(49) of the Act.

        (c)        As regards, the next ground that PEDA is only a facilitator and not an executor of RE Projects as Nodal Agency under NRSE Policy and as ‘State Agency’ under REC Regulations and as such can not be fastened with any responsibility for default in execution of RE Projects and generation of adequate power from RE Projects, the Commission holds that this argument/ground is premature at this stage. This argument/ground shall always be available to it at the time of initiation of proceedings under Section 142 when it would be open to the petitioner to satisfy the Commission that none of the reasons of non-compliance of directions of the Commission are attributable to the petitioner.



The Commission, therefore, holds that no case is made out for review of the Regulation 5(4) of the Punjab State Electricity Regulatory Commission (Renewable Purchase Obligation and its compliance) Regulations, 2011.

              The petition is accordingly dismissed.
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